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EUROPEAN COMMISSION PROPOSAL ON CBCR

Impact of public CBCR on business and jobs in Europe
QUESTIONS AND ANSWERS

INTRODUCTION

On 12 April 2016, the European Commission released a legislative proposal to introduce public country by country reporting (CBCR)
for large multinational companies (MNCs). If implemented comprehensively, public CBCR would increase corporate and tax
transparency by enabling NGOs and citizens worldwide to ‘follow the money’.1 It will also contribute to ensuring that taxes are paid
where they are due, thus providing adequate revenue for critical public services. It is also increasingly being recognised by the
business community and investors as a necessary tool that can benefit the wider economy, and level the playing field between large
MNCs and SMEs.”

As this Q&A will show, the economic benefits of this measure largely outweigh the potential administrative burdens associated with
the implementation of public CBCR. Comprehensively implemented CBCR legislation will increase business transparency and benefit
the wider economy.

Would public country by country reporting put European MNCs at a competitive disadvantage compared to other MNCs?

No. The proposal would cover all MNCs with operations within the European Union, meaning that a large majority of MNCs
worldwide will be required to report information on a country by country basis.

Under the European Commission’s proposal, all MNCs with a subsidiary in the EU Single Market will be required to report
information on a country by country basis. The European Commission currently estimates that 90% of the largest MNCs worldwide
have at least one subsidiary within the European Union.? The scope of the European Commission’s legislative proposal ensures that
all MNCs operating within the EU will be required to compete on an equal footing, regardless of whether they are headquartered in
the EU or not.

As Morris Pearl, a former Executive Director of BlackRock, puts it: “The competitiveness of a firm relies on the health, strength, and
growth of the firm — not on tax disclosures. Though disclosing material may influence investors to make decisions one way or
another, if every company releases the appropriate disclosures, then every company is equally tasked with an additional
consideration when addressing investor decisions.”* One respondent to Christian Aid’s survey of FTSE-100 companies said that: “The
possible competitive disadvantages that may arise [can be] substantially reduced were all relevant MNCs required to disclose this
trade sensitive information.”’

Box 1: Do Corporate Claims on Public Disclosure Stack Up?
A In July 2016, Transparency International published a report assessing the impact public country by
@ country reporting would have on the competitiveness of firms. The report, which analyses the
TRANSPARENCY Performance over a three-year period of 28 European and Indian companies, shows that the idea that
INTERNATIONAL  competitiveness will be harmed by greater country by country reporting is not backed up by the
evidence. What the research found is that:

e There is no definitive correlation between public CBC reporting and standard measures of
competitiveness

e  Eighty-six per cent of the European companies that already publicly report on a CBC basis
assessed in the report (such as BNP Paribas, Deutsche Telekom or Telefonica, among others)
improved or maintained their revenue performance

e More than ninety per cent of the assessed Indian companies that report on a subsidiary-by-
subsidiary basis had a revenue growth comparable or higher than an average of their
international companies in a similar sector



https://transparency.eu/wp-content/uploads/2016/10/Impact_of_Public_Reporting_FINAL.pdf
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Would the disclosure requirements under public country by country reporting have a negative impact on investors and
investment into the EU economy?

No. On the contrary, investors favour public CBCR as a lack of disclosure about corporate tax practices puts shareholders
increasingly at risk.

A recent report by the FACT Coalition in the United States concluded that investors are at “an increasing risk due to the lack of
information disclosed by companies about their tax practices."6 Multinationals’ approach to taxation have reputational, cash-flow
and financial risks, and investors are increasingly calling for access to public CBCR information in order to be able to assess these
risks. Under current disclosure rules, investors frequently have very little information on a company’s tax strategy. For markets to
be able to function properly, it is critically important for institutional investors and the public to be armed with sufficient information
in order to meaningfully assess the business operations, management and risks public companies are facing. Having access to CBCR
information would allow investors to make better investments decisions, investing in firms who are enhancing shareholder value
through sound investments, rather than those which rely on aggressive tax-reduction strategies.

As Morris Pearl, a former Executive Director of BlackRock, puts it: “Incredibly, even though the blowback against egregious tax
practices is a substantial risk to multinational companies and a significant threat for shareholders, it is often impossible for investors
to determine how healthy a company really is and whether or not the profits are merely a reflection of aggressive tax planning.”’ He
argues that investors need more information in order to be able to “protect the integrity of the market” and require MNCS to report
“exactly how they are doing business, including where they pay taxes and how much.”® Public CBCR would accordingly increase the
stability of financial markets and mitigate against stock depreciation of companies that are caught using aggressive tax planning
structures.

In early 2017, Norway’s sovereign wealth fund, the largest of its kind in the world, set out clear expectations in new guidance to the
MNC s in which it invests, that they should pay their taxes where they generate their economic value and that they should publish
their country by country reporting information.” Meanwhile, the Dutch institutional investors' representative Eumedion, in its
response to the European Parliament’s recommendation to include CBCR under the Shareholder Rights Directive, said that
“investors will benefit from increased public transparency on where taxes are paid (‘country by country reporting’) since it increases
overall transparency and allows for a more detailed analysis by investors. It will also offer shareholders the opportunity to have a

Box 2: What do businesses think of public country by country reporting?

“Promoting greater disclosure of taxes paid per country increases overall corporate transparency and
Eurosif allows for a more detailed analysis by investors.”

Eurosif

“Multinational enterprises should publish country-by-country breakdowns of how and where their
.\ business model generates economic value, where that value is taxed and the amount of tax paid as a
NORGES BANK result. Where companies choose not to apply such transparency principles, they should be ready
INVESTMENT MANAGEMENT publicly to state why_"
Norges Bank Investment Management

“A matter likely to be pertinent with the Parliament is the issue of tax transparency and the good work
W‘ undertaken on CBCR. Barclays took the decision to go above and beyond the CRD IV requirements

applicable to European banks. Alongside our annual report we publish a highly accessible country
snapshot that sets out clear details and explanations of turnover, employee numbers, the profits we
generate and the taxes we pay in each country. So I’'m proud that Barclays is an industry leader in tax
transparency through our country snapshot and proud of our tax principles which guide our behaviour.”
Mark Hubbard, Managing Director, Tax — Barclays Bank

BARCLAYS



http://www.eurosif.org/wp-content/uploads/2015/07/2015-07-15_Eurosif-CBCR-Position-FINAL.pdf
https://www.nbim.no/contentassets/48b3ea4218e44caab5f2a1f56992f67e/expectations-document---tax-and-transparency---norges-bank-investment-management.pdf
http://www.europarl.europa.eu/news/en/news-room/20151110IPR01911/Special-Committee-on-Tax-Rulings-and-Other-Measures-Similar-in-Nature-or-Effect
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dialogue with the board of the company on this topic."10
Would public country by country reporting result in undue costs or administrative burdens for multinational companies?

No. The costs associated with making country by country reporting public are minor, as large MNCs will already be required to
provide this information on a confidential basis to their tax authorities.

It is inevitable that there will be some modest costs incurred by multinational companies in order to prepare the data required
under country by country reporting, however, these costs should not be overstated. In its impact assessment the European
Commission evaluated the “cost of a CBCR [...] to be on average around EUR 100,000 for a large MNE group.” This means that for
groups having a yearly turnover above €40million, the cost would represent a maximum of 0.25% of the yearly turnover and no
more than 0.014% for very large groups with a yearly turnover above €750 million."

CBCR requirements should not cause a significant administrative or cost burden to large multinational firms. Any competent tax
director of an MNC will already have the information required for public CBCR readily available, including information on their
employee headcounts and costs, profits, tax provision and tax paid, assets employed and intra-group transactions by state. Any
additional costs would relate to the preparation of data for presentation purposes, which the OECD has highlighted as unlikely to
impose a significant burden on companies.12 In a survey of FTSE-100 companies by Christian Aid, only two companies raised
concerns about costs. In both cases, this was a plea to ensure that the compliance burden is proportionate, rather than claiming
costs as a definitive reason to object to public reporting requirements.l?’

Box 1: Country by Country Reporting — A survey of FTSE100 companies’ views

In September 2015, Christian Aid produced a survey of FTSE-100 companies’ views on country by country
. reporting. The survey (to which 54 FTSE-100 MNCs responded) found that:
e  Only a minority of FTSE-100 companies are clearly and unequivocally opposed to public CBCR
e Most companies would appear not to object strongly to legislation requiring public CBCR of
them and their competitors
e Companies seem less concerned about the public disclosure of commercially sensitive
information in CBC reports if the disclosure is required by law of all similar companies
e Only 2 companies raised the issue of costs in their response to the Christian Aid survey

Moreover, all countries within the European Union will already require MNCs to disclose country by country reporting information
to their tax administrations, as agreed under the Council Directive as regards the mandatory automatic exchange of information in
the field of taxation (DAC4).14 Under the DAC4 agreement, companies will be required to provide key information (including
revenue, profits, taxes paid, and number of employees by country operation) to their national tax authorities. Given this existing
obligation, it is clear that there would be minimal extra costs for MNCs to make these information reports public.

Will public country by country reporting divulge sensitive commercial information or trade secrets of companies?

No. Public country by country reporting discloses very basic information and makes it accessible. However, very large groups
already engage in intelligence gathering through expensive database and monitoring which puts SMEs at a competitive
disadvantage.

Some companies argue that implementing public CBCR would harm their competitiveness, and that divulging the financial
information required by CBCR would risk the divulgence of commercially sensitive information or trade secrets. However, full public
CBCR is already in force for the EU banking sector under the Capital Requirements Directive 1V, and EU banks have not been placed
at a competitive disadvantage vis-a-vis their competitors from other regions. In November 2015, the UK banks HSBC and Barclays
gave evidence before the European Parliament Special Committee on Tax Rulings, and said that implementing public CBCR has not
hampered their commercial interests.”


http://www.christianaid.org.uk/images/country-by-country-survey-sept-15.pdf
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A study prepared by PwC for the European Commission assessing the economic consequences of CBCR under CRD IV found that only
one bank “expressed concerns about the confidential nature of some of the data to be made public, particularly with regards to the
disclosure of profit or loss before tax and of public subsidies received.” A survey by Christian Aid of FTSE100 companies meanwhile
revealed that only three companies (6% of those responding) suggested that a concern about revealing commercially sensitive
information justified opposition to legislation on public CBCR."”

As a PwC partner puts it, “the argument that ‘company secrets’ would be disclosed appears to be founded on the thought that,
currently, data is safe within the company. Much (big) data is already publicly available. Furthermore, the information to be
disclosed will not consist of secret formulas, but merely basic information on the difference between financial and tax accounting."18
Multinational companies already engage in gathering economic intelligence on competitors, and the idea that country aggregated
information on staff, assets, and economic activity in each country would suddenly dramatically enhance their surveillance capacity
seems tenuous at best.

What impact would public country by country reporting have on small and medium-sized enterprises?

The European Commission’s proposal does not impose any burdens on SMEs, and could help to correct the current competitive
disadvantage they face relative to their bigger competitors.

The current proposal for public CBCR would only apply to the largest MNCs, which due to their size and complexity are best
equipped to engage in potentially aggressive tax planning, often to the detriment of their smaller SME competitors. The current
proposal would not apply to SMEs, who frequently only operate in one country and are therefore unable to shift profits from one
jurisdiction to another. Whether the legislation applies to companies above the €750m threshold (which would cover 6500
companies worldwide according the European Commission Impact Assessment), or above the €40m threshold (approximately
20,000 EU groups according to the same impact assessment), this remains a small number — less than 1% - compared to the 26
million companies inventoried in the EU in 2014.%

According to the European Commission’s Impact Assessment, a company with cross-border operations in the EU is estimated to pay
on average 30% less tax than a similar firm active in only one country.20 This large tax differential can be explained by the fact that
SMEs are generally more domestically-based relative to their larger competitors, and therefore unable to exploit the significant tax
advantages accrued by large MNCs who shift profits from high-tax to low-tax jurisdictions through aggressive tax planning schemes.
The European Commission’s Impact Assessment also notes that the “comparable disadvantage of competitor [SMEs] is further
worsened when Member States impacted by aggressive tax planning are forced to shift to less mobile tax bases which affect
national businesses, including SMEs.”!

Public CBCR would be a significant tool to shed light on and counter the aggressive profit-shifting practices of large MNCs, and
thereby help to level the playing field between large and small firms. The European Commission’s Impact Assessment also states
that a fairer distribution of fiscal pressure between SMEs and large MNCs could “further SME’s capacity to support growth and job
creation, and could further market entry, competition, and innovation.”?> This is especially relevant when considering that SMEs
account for as much as 85% of all new jobs in the EU.”

Is country by country reporting information too complex for citizens to understand? Could making this information
publicly available cause ordinary citizens to misinterpret the data?

No. Sound businesses should not have figures which they are afraid to show to the public. Instead of creating misunderstanding,
CBCR represents an opportunity for MNCs to explain more clearly how their tax practices work.

In their responses to the public consultation about country by country reporting, MNCs said that they were especially concerned
about the possible misunderstandings that could be caused by revealing more detailed accounting information to the public. For this
reason, the Proposal’s Article 48c(4) gives MNCs the possibility to add a narrative explaining their reports. Some MNCs already
publish very lengthy and complicated annual reports, and few reporting requirements on CBCR would not add to this complexity.24
Banks, which are already required to comply with public CBCR under CRD IV, often use their CBCR reports in order to give a more
nuanced view to their customers on how they arrange their tax affairs, adding additional narrative to explain their tax
arrangements.”
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As Jane McCormick, KPMG’s Global Head of Tax, wrote in her evidence to the European Parliament’s Committee on tax rulings: “As
with any other business practice, if companies can’t explain what they are doing on tax than either they shouldn’t be doing it or they
need to get better at communicating.”*® Business leaders are increasingly recognising that an inability to explain their tax
arrangements can impact their business reputation and brand. Increasingly cognisant of this fact, it is perhaps for this reason that
PwC’s 17" Annual CEO survey found that almost six out of ten CEOs (59%) agree that “multinationals should be required to publish
revenue, profit and tax disclosures on a country by country basis.”?’

Campaigners for more tax transparency have meanwhile already started to use the public CBCR information published by banks. In
2017, Oxfam published its report ‘Opening the Vaults’, examining the CBC reports made available by 20 of the largest banks in
Europe. What the investigation clearly shows is that European banks “have for a long time been artificially shifting their profits to
countries with very low, or zero, corporate tax rates.””® While tax havens account for 26% of the total profits made by the 20
investigated banks, these tax haven countries “account for only 12 per cent of their turnover and 7 per cent of their employees.”29
The report clearly confirms the need to extend transparency to all sectors of the economy to combat tax avoidance.

Would the EU’s public country by country reporting requirement contradict or undermine the OECD standard on country
by country reporting?

No. The EU would not disclose information received by tax administration as the requirement is directed to companies. The OECD
BEPS recommendations are voluntary guidelines.

In October 2015, the OECD published Action 13 of the BEPS Action Plan on country by country reporting. The OECD’s BEPS actions
are soft law legal instruments that are not legally binding.30 In 2016, the EU adopted country by country reporting for EU tax
administration in the DAC IV Directive which requires tax administration to automatically exchange the information. Public CBCR is
separate legislation which shares some of the objectives of the DAC4 Directive and the OECD BEPS Action 13, contributing to the
fight against base erosion and profit shifting, but has wider policy objectives, responding to the need for a greater public
transparency. As the European Commission has concluded in its Impact Assessment, “given their complementary purposes, the
OECD BEPS Action 13 model and public reporting could well co-exist.”*"

In fact, while for tax administration CBCR is a tax avoidance assessment tool allowing for further investigation, public CBCR would be
a risk assessment tool for national tax systems as a whole; permitting public debate and necessary tax reforms in Europe and
beyond. What is more, it would be a misconception to think that the public CBCR might violate the confidentiality of the OECD tax
exchange systems, as the proposal does not require the Member States to disclose any data — the requirement is directed to
companies.

! A Joint CSO Q&A on the importance of CBCR available here: https://financialtransparency.org/wp-

content/uploads/2016/02/Joint_Civil Society QA pCBCR.pdf.

’See answer to Question 5 of this Q&A
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